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. Executive Summary

1 The objective of the Hague Convention on Choic€aurt Agreements 2005 is

to promote international trade through judicialageration by the mutual enforcement
of choice of court agreements and the recognitioth @nforcement of the resulting
judgments. Its practical objective is to createirgernational regime for litigation to

replicate that which currently exists for interoatl commercial arbitration, to provide
commercial parties with more choices for resolvangss-border disputes. Currently,
many commercial parties prefer arbitration to #&tign because of the wide
enforceability of the awards under the New York @artion (because of the large
number of signatory states), while the enforcegbdi court judgments is subject to
national law, which can vary considerably from doymo country.

2 Currently, the only parties to the Convention ldexico, the United States, and
the European Union. It has not come into force yet.

3 The general scheme of the Convention is broadiias to the common law
which applies in Singapore. An exclusive choicecofirt agreement will be given
effect to by Contracting States in terms of jurisidin and enforcement. A chosen court
must hear the case unless the clause is void. Achosen court should not hear the
case unless there are highly exceptional circuaetanA judgment from a chosen
court in a Contracting State will be recognised anfibrced in other Contracting States,
subject to defences which are broadly similarlyciommon law defences. How a
Singapore court will approach an exclusive choiteaurt clause and the effect of a
resulting judgment from a foreign chosen court Wik similar, whether it is a
Convention case or under the common law.

4 However, there are a number of significant déferes between the Convention
and the common law regime. First, while the chateourt clauses come in a wide
variety in the common law, only a narrowly definealusive choice of court clause
(an express bilateral stipulation designating glsiContracting State) is caught by the
Convention. Moreover, a clause is presumed texbksive (ie, to exclude recourse to
other courts) unless the parties clearly indicab#iterwise, while it is an issue of
construction of the terms of the contract underdb@mon law. Secondly, the validity
of the choice of court is tested by the law gowegrihe agreement under the common
law, but under the law to be applied by the chasmnt under the Convention. Thirdly,
the limited flexibility which a chosen court hastrio hear a case under the common
law is not replicated under the Convention. Fouyrthlis quite likely that there will be
less flexibility to exercise jurisdiction by a n@hosen court under the Convention than
under the common law. Fifthly, while a foreign adaidecision on the validity of the
choice of court clause will not be conclusive unter common law which will apply
its own test, such a determination will be conalasinder the Convention.
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5 There are clear potential benefits to Singaparedopting the Convention.
These include:

(@)

(b)

Businesses potentially stand to gain from @reatertainty in the
enforcement of choice of court agreements and wedéorceability of
resulting judgments. Multinational businesses stndain from lower
transaction costs due to harmonisation of legainreg, and direct
enforceability of Convention judgments.

Singapore stands to gain from potential widgorceability of its court
judgments and the facilitation of enforcement of judgments in
Convention countries which otherwise would not gguse Singapore
judgments. It can signal its commitment to the dgwament of a new
international legal regime for resolution of crdesder commercial
disputes. If more complex cross-border commer@aks are attracted to
the Singapore courts, then Singapore stands tofgdhrer opportunities
to develop its own commercial law as well as to tdbate to
international law jurisprudence on the interpretatf the Convention.

6 On the other hand, there are also clearly castdved. These include:

(@)

(b)

(©)

(d)

(€)

Costs of educating the legal profession about isiendtion between the
common law and the Convention, in particular then@mtion meaning
of “exclusive” choice of court and its presumptinexclusivity.

Complexity costs of maintaining dual regimes foe tenforcement of
choice of court agreements and the recognition amidrcement of
foreign judgments.

Uncertainty costs arising from the need for intetation of a new
Convention, as well as its interface with the comriaw.

Loss of some judicial flexibility in dealing withxelusive choice of court
agreements at both the jurisdiction and foreigmyments stages.

Additional business costs may arise as a resultelaftively weaker
bargaining position of some enterprises.

7 The prevailing view in the Law Reform Committe@swvthat adopting the
Convention does not bring significant practical &fés to Singapore at least for the
moment, and it recommended a wait and see attihstead.
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. I ntroduction

8 The Hague Convention on Choice of Court Agreem&005 (“Convention”)
was the product of the Hague Conference on Privdgenational Law. After a highly
ambitious attempt to harmonise global rules onsgidtion and judgments generally
was aborted because of fundamental differencepmfoaches between civil law and
common law countries, it was thought that it wobkl more feasible to get a broader
consensus on a more focussed project on the effechoice of court agreements.
There is an Explanatory Report (“Explanatory Reépowhich accompanies the
Conventior? It is not an official part of the Convention, ke negotiations processes
clearly contemplated that courts in Contractinge&davill refer to this document in the
interpretation of the Convention.

9 Presently, only the European Union, the UniteateSt and Mexico have signed
or acceded to the ConventibriThe Convention has not entered into force in any
country. Other countries are in the process ofrivateconsultations as to whether they
should be party to the Convention. Singapore isanparty to the Hague Conference,
but the Convention is open to all countries to sigme Convention will come into force
in Contracting States only after the deposit of seeond instrument of ratification,
acceptance, approval or accessioviexico is the first and only country to have done
So.

1 (2005) 44 International Legal Materials 1294. |[Fultext can be found at:
http://www.hcch.net/index_en.php?act=conventionteid=98, accessed on 23 March 2013. An outline
may be found ahttp://www.hcch.net/upload/outline37e.pdtcessed on 23 March 2013.

2 Trevor Hartley & Masato DogauchExplanatory Report (HCCH Publications, 2005), available at:
http://www.hcch.net/index_en.php?act=publicatioatads&pid=3959&dtid=3 accessed on 23 March
2013.

3 Another useful reference work is Ronald A Brand &waul Herrup,The 2005 Hague Convention on

Choice of Court Agreements. Commentary and Documents (New York: Cambridge University Press,
2008) (“Brand & Herrup”).

4 http://www.hcch.net/index_en.php?act=conventiontus&cid=98 accessed on 23 March 2013. The
implementation process for the US has proved tdifficult because of the federal-state structurd an
there is dispute whether state or federal leg@mtatis more appropriate (compare Curtis R Reitz,
“Globalization, International Legal DevelopmentsidaUniform State Laws” (2005) 51 Loyola Law
Review 301 with Stephen B Burbank, “Federalism anda®gilnternational Law: Implementing the Hague
Choice of Court Convention in the United States” (20B@&ournal of Private International Law 287. It
appears that a mix of federal and state level implgation will be likely: Daniel HR Laguardia, Stefa
Falge & Helena Francesci, “The Hague Convention boicg of Court Agreements: A Discussion of
Domestic and Foreign Points” (2012) 80 United Stdtaw Weekly 1803. The EU is working out the
interface between the Convention and the Brussels dulRgon which governs the allocation of
jurisdiction within the European Union.

5 Article 31. Unless otherwise indicated, all @ddireferences are to the Convention.

6 http://www.hcch.net/index_en.php?act=conventioatus&cid=98 accessed on 23 March 2013.
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[11.  The Objectives of the Convention

10 The broad purpose of the Convention is to prenmaernational trade through

judicial co-operation in the form of mutual enfament of choice of court agreements
and recognition and enforcement of judgments rieguftom the chosen court pursuant
to the parties’ choice. It recognises the imporgatwinternational commerce of party
autonomy in the choice of dispute resolution precsd venue, and aims to give wide
effect to choice of court clauses.

11 More specifically, it aims to create a legal imeg that will do for court
judgments what the New York Convention has doneaftwtral awards. One major
reason that parties prefer international arbitratio court adjudication is the wider
scope of enforceability of the resulting award caneg to court judgments. While the
recognition and enforcement of foreign judgmentdl wiepend on the private
international law of the recognising/enforcing stand the content of such rules can
vary considerably from state to state, states wtach party to the New York
Convention apply uniform rules to recognise arbia@ards from other New York
Convention states. By creating a global systemthiertaking of jurisdiction and the
recognition and enforcement of the resulting juiarders, the Convention hopes to
present commercial parties with more viable optidéms dispute resolution beyond
arbitration. It is not intended to undermine addibn, but by making litigation a more
practically realistic dispute resolution option,hibpes to present commercial parties
with a wider range of options.

12 A choice of court agreement (or jurisdiction esgnent) is an agreement
between contracting parties that certain or alpuiss should be adjudicated by the
court of a chosen country. The choice of court exgpent is one type of dispute
resolution agreement. Other types include arbitredind mediation agreements.

13 The Convention effects a scheme that is broanhlar to thestatus quo at
common law. Basically it directs that the choseuartm a contracting state should not
decline jurisdiction, and a non-chosen court inoat@acting state should not take
jurisdiction unless the clause was invalid, or galthere are exceptional circumstances
present. It further directs that the resulting jmémt from a chosen court of a
contracting state can be recognised or enforcdajgsuto defences which are broadly
similar to common law defences) in another conimgcstate.

14 The position at common law is outlined before sbheme of the Convention is
examined, for comparative purposes.
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V. TheCommon Law Position

A. Choice of Court Agreements

15 A choice of court clause is an agreement betweatracting parties that certain

or all disputes between themselves should be awdjteti by the court of a chosen
country. The choice of court agreement is a typeiggute resolution agreement. Other
types include arbitration and mediation agreements.

16 Under the common law, choice of court agreemardgsgenerally enforced as
contracts. However, the issue whether the coultullimately exercise its jurisdiction
is one of procedure governed by the law of therfor0Thus, while the question of
jurisdiction ultimately a procedural one, heavyiaete is placed on contractual
principles in the common law approach to choiceafrt agreements.

17 Generally, a choice of court agreement may lmusixe or non-exclusive. A
choice of court agreement may specify a permissibleie for adjudicating a dispute.
As it does not prohibit the use of other venuess i non-exclusive choice of court
agreement. Such a choice of the Singapore coult amihfer jurisdiction on the
Singapore court, allowing service of writ on thefeielant in Singapore where so
provided in the contract, or outside Singaporeeifessary under Order 11 of the Rules
of Court. The distinguishing feature of exclusive choice of court agreement is that it
specifies or implies that disputes shall not beughd anywhere else but to the chosen
court.

18 The validity and interpretation of a choice ofid agreement are governed by
the law governing the choice of court agreemenichviis usually the law governing

the main contract if (as is usually the case) ruasse law is chosen to govern the
choice of court clause. Where the common law gardéhe question, the modern
approach to the construction of contracts apply] Hre courts take the view that
generally commercial parties prefer a one-stop gdnutheir dispute resolution. Thus
broad scope is generally given to choice of colatises. Whether a choice of court
clause is exclusive or not is also a question tdrpretation; there is no presumption
either way.

19 Further, the common law is gradually develogimgdoctrine of separability of
the choice of court clause; thus challenges to rtf@n contract itself would not
generally affect the dispute resolution clause, thieddispute resolution clause must be
specifically impugned.

7 See generally TM Yeo, “The Contractual Basis led Enforcement of Exclusive and Non-Exclusive
Choice of Court Agreements” (2005) 17 SAcLJ 306
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20 In the common law, a choice of court agreemeay be unilaterally exclusive
only, ie, one party has agreed not to bring thputes anywhere else but in the chosen
court, but the other party has not made any suomise. The unilateral promise in
such an agreement has the same contractual e$fedbitateral promise.

B. Effect of Choice of Court Agreement on Jurisdiction

21 Generally, at common law, the court will givéeet to the exclusive choice of
court by exercising jurisdiction in the case ofextlusive choice of Singapore court,
and by refusing to exercise its jurisdiction in ttese of an exclusive choice of foreign
court, unless exceptional circumstances amountirgjrong cause can be demonstrated
by the party seeking to breach the contract. Thia different test from the normal
natural forum test where the balance of conveni@hags a larger role.

22 In the case of an exclusive choice of Singaporgt agreement, in general an
anti-suit injunction to restrain the commencement aontinuation of foreign
proceedings may also be readily obtained from tinge®ore court, unless the party
seeking to breach the choice of court agreement d@amonstrate exceptional
circumstances amounting to strong cause. It woelderplly be easier to obtain an
injunction in this type of situation than in théusition where the applicant is seeking an
injunction to restrain the defendant from legal q@edings abroad on the basis that
Singapore is the natural forum and the conductabiie vexatious and oppressive.
International comity plays a lessened role wheeeghrties have contractually agreed
not to start proceedings elsewhere than the chiosem®

23 Under Singapore law, a choice of court clause ik otherwise contractually
valid may not be given effect to if to do so woulthtravene any overriding mandatory
law or fundamental public policy. There is no knowatance of the latter. However, a
choice of court clause may not be given effect teene to do so would go against
parliamentary intention that certain internatiosi@ndards should be applied to certain
types of contracts (eg, the Hague-Visby rules uriderCarriage of Goods Act)A
choice of court clause may in some circumstancesuatrto an exclusion or limitation
clause under the Unfair Contract Terms AcThis Act could apply as the substantive
law governing the clause if it is governed by Spw& law, or in some cases as
overriding mandatory rule of the forum irrespectifehe governing law?

8 Ashlock William Grover v SetClear Pte Ltd [2012] 2 SLR 625.
9 The Epar [1984-1985] SLR 409.
10 Cap 396, 1994 Rev Ed.

11 Ibid, section 27(2).
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24 There may be further contractual consequence&nglish law, damages for
expenses incurred in staying foreign proceedinganeenced in breach of contract
have been recoverédand presently the English bar appears generalfssome that

substantial damages may also be obtained for tleachr of a choice of court
agreement® The recent decision of the highest Spanish ¢tbattowing substantial

damages for breach of a jurisdiction agreementiwithe context of the jurisdiction

regime of the European Union may encourage theigngburts in this development
generally.

25 The effect of non-exclusive choice of court agment potentially raises
complex issues, and the consequences are soméfiengame as if it were an exclusive
choice of court agreement. For present purposesiffices to state there is likely to a
guestion of what the parties have actually agreed the contract, and on the other the
guestion of the weight to be assigned to the clamdbe context of the exercise of
balancing factors in the natural forum doctrife.

26 Whether a choice of court agreement exists bcao raise a vexed conflict of
laws question if the issue is in dispute. If thestence of the main contract is not in
dispute, then in most cases, the problem is reddlyehe application of the proper law
of the contract to determine whether the contractains the choice of court clause.
Where the main contract is itself in dispute, oevéithe proper law of the contract is in
dispute, there is a question as to the law apgdbctabdetermine the existence of the
choice of court clause. Under the common law, inas clear whether the correct
approach is to first determine the existence ofcth@ract and its proper law, and then
apply the proper law to determine whether the @at court clause is part of the
contract (ie, approach the problem as two issuesequence: formation of the main
contract, and then incorporation of the jurisdictmause), or to determine whether the
main contract exists with or without the choice agfurt clause (ie, approach the
problem as one issue of formation), and it may viell that there is no universal
approach. On the choice of law for formation, iirelear whether the applicable law is
the law of the forum or the law that would govelne tontract if the contract is valid
(proper law of the putative agreemefftthough the Court of Appeal in Singapore has
suggested that it is the lattgr.

12 Union Discount Co Ltd v Zoller [2002] 1 WLR 1517 (CA);Sunrock Aircraft Corporation Ltd v
Scandinavian Airlines System Denmark-Norway-Sveden [2007] EWCA Civ 882 at [37].

13 See als®onohue v Armco Inc [2002] 1 Lloyd’s Rep 425 (HL) at [48].

14 STS (Sala de lo Civil, Seccién 1a), sentencia.n8/’2009 de 12 Enero. RJ 2009\544 (Supreme Court,
Spain).

15 Orchard Capital | Ltd v Ravindra Kumar Jhunjhunwala [2012] 2 SLR 519.

16 For a recent survey of the arguments, see Kélow, “Choice of Law in Formation of Contracts” (200

20 Journal of Contract Law 167.
17 CIMB Bank Bhd v Dresdner Kleinwort Ltd [2008] 4 SLR 543 (CA) at [30].
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27 In a common law court, it is possible for a pdd waive compliance with a
choice of court agreement by an unequivocal andhbiguous act® eg, by voluntarily
going into the merits of the case in spite of amlesive choice of foreign court
agreement. There has been little discussion of lvehnethis is an issue of procedure
governed by thdex fori, or whether this is an issue of substantive cohttaw
governed by the proper law of the contract. Theafbf the waiver is that the court
will consider the issue of the exercise of jurisidic as if there had been no choice of
court agreement.

C. Effect of Choice of Court Agreementson Foreign Judgments

28 A foreign judgment may be recognised in Singapérthe judgment meets
certain requirements. The judgment must be fromoartcof law with competent
jurisdiction, the order is final and conclusive endhe foreign law, and the decision
was on the merits of the case. The foreign courstrhave international jurisdiction
over the party sought to be bound under the privagrnational law of Singapore.
International jurisdiction is established if therfgasought to be bound was present or
resident in the foreign jurisdiction at the time ttoreign proceedings commenced, or
had submitted or agreed to submit to the jurisoicf the foreign court. A choice of
court agreement, whether exclusive or non-exclysaraounts to an agreement to
submit to the jurisdiction of the foreign court.€l'purpose of recognition is to create an
issue or cause of action estoppel, and either partlye judgment may use the foreign
judgment for this purpose. The purpose of enforeensefor the judgment creditor to
obtain the judgment sum from the judgment debtdinovit suing on the cause of action
again. For the purpose of enforcement, a foreigigiuent must meet the criteria for
recognition, and must in addition be for a fixedascertainable sum of money. The
recognition or enforcement of a foreign judgmentsishject to certain defences,
principally, fraud, the contravention of fundamemablic policies and international
mandatory rules of Singapore, estoppel from primnduct or prior judgments, and
breach of natural justice.

29 Enforcement of foreign judgment may be by suwinghe judgment as a debt at
common law, or by registration under the Recipragaforcement of Commonwealth
Judgments At (“RECJA”) (for gazetted Commonwealth countries)darhe
Reciprocal Enforcement of Foreign Judgments*A¢REFJA”) (for countries so
gazetted — so far only Hong Kong SAR). These stayutegimes only simplify the
enforcement process, the substantive principlesefoognition and enforcement under
these regimes are very similar to those at comnaan IRegistration of foreign

18 Se€The Vishva Apurva [1992] 2 SLR 175 (CA) at 185 arithe Jian He [2000] 1 SLR 8 (CA) at [47]-[50].
See alsoCarona Holdings Pte Ltd v Go Go Delicacy Pte Ltd [2008] 4 SLR 460 in the context of
arbitration agreements.

19 Cap 264, 1985 Rev Ed.
20 Cap 265, 2001 Rev Ed.
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judgment allows for the foreign judgment to be ered as if it were a Singapore
judgment, thus obviating the need to sue separatethe debt.

30 Whether a foreign judgment is enforced through tommon law or by
registration, a contractual choice of court agra@nselecting the court from which the
foreign judgment originated has the same effedt tite parties have submitted to the
jurisdiction of the foreign court. International rigdiction is established by the
agreement to submit to the jurisdiction of the iigmecourt.

31 It is a moot question whether a foreign judgmebtained in breach of an
exclusive choice of court agreement is enforceableommon law by the party in
breach. The RECJA is silent on this question, Iatre is a judicial discretion to
disallow registration where it is not just and cenient to do s6' The REFJA

specifically prohibits the registration of suchaaeign judgment? In the UK, there is

specific legislation creating this defence for fgrejudgments not falling within the
European jurisdiction reginfg.

D. Summary of the Common Law

32 In summary, the Singapore common law positionthen effect of choice of
court agreements is generally aligned with othemroon law jurisdictions. Party
autonomy is given serious effect, both at the pthietdecision on jurisdiction as well
as the point of the enforcement of foreign judgraent

33 At the jurisdiction stage, an exclusive choiteaurt agreement, provided it has

not been waived, will be given effect to unlessegtmnal circumstances amounting to
strong cause is demonstrated by the party seesibgetich the contract. It may also be
given effect to by an injunction to restrain a pdrom carrying on foreign proceedings

in breach of an exclusive choice of Singapore caatéss strong reasons are shown
otherwise.

34 Because of the strong contractual flavour in tik@y the common law
approaches choice of court agreeméhsyme distinctive features of the common law
are:

(@) the validity, meaning and scope of a choice of talause (including
whether it is exclusive or not) are determined Iy proper law of the
choice of court agreement;

21 Note 20 above, section 3(1).
22 Note 19 above, section 5(3)(b).
23 Civil Jurisdiction and Judgments Act 1982, csattion 32.

24 See generally, Adrian Briggsgreements on Jurisdiction and Choice of Law (Oxford: OUP, 2008).
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(b)  where the common law governs the issue, the meaiitite clause is a
question of construction and there is no presumpgither way whether
the clause is exclusive or non-exclusive;

(c) in principle, there is no difference in the effexfta choice of court
clause whether the Singapore court or a foreigmtdwms been chosen,;

(d) an injunction may be sought to restrain the breafch choice of court
agreement at least where Singapore is the choset) co

(e) damages may be sought for breach of a choice af agteement;

) just as the common law of contract does not diffeate between
different classes of contracts (eg, consumer cotsiraemployment
contracts), neither do the common law principléatireg to the effect of
a choice of court agreement;

(g) there is some uncertainty whether a foreign judgrobtained in breach
of a choice of court agreement is enforceable mg&pore (except where
the judgment is from Hong Kong SAR in which case & defence).

V.  The Scope of the Convention

35 Unlike the common law, the Convention does mmiyato all choice of court
agreements. It is limited in a three basic ways.

36 First, it does not apply to cases which are “mdernational”, ie, where the
parties are resident in the same contracting stadethe relationship of the parties and
all other elements relevant to the dispute (othantthe choice of court clause) are
connected only to that same stat@he common law, on the other hand, does share
this concept of an “international” contract.

37 Secondly, the Convention only applies éivil and commercial” matters This

is not defined in the Convention, but the phraseleésarly borrowed from European
instruments where it has received a very broadpndgation. It applies even if one of
the parties is a state, but claims of an adminis&daw nature will not be included.

25 Article 1(2).
26 Article 1(1).

10
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38 Thirdly, the Convention only applies where thisranexclusive choice of court
agreement which designates a court in a Contrad&iate?’ However, it is of some
importance, as noted below, that “exclusive” untter Convention has a different
meaning from the common law.

39 In addition, the Convention specifically exclada wide range of contracts,
including consumer and employment contracts, famrg succession issues, carriage
of persons and goods, competition matters, claomgérsonal injury, rightsn rem in
immovable property, validity and infringement obperty rights other than copyright
and related rights, and arbitration proceedfigs.

40 The Convention does not apply to interim measiire

41 A Contracting State may also make a declaratioaxclude specific matters
where it has a strong interest in not applying@o@vention to that mattéf.The state

is required to ensure that the exclusion is nodeo#han necessary and the exclusion is
clearly and precisely defined. Where such a detitarais made, the matter is
reciprocally excluded from the application of then@ention when an exclusive choice
of court agreement designates the declaring Stdee of the three signatories (EU,
US and Mexico) has made a reservation under tbigon.

V1. The Scheme of the Convention

A. Jurisdiction

42 The Convention is mandatory once applicabletiddamay not opt out of it.
This does not present a serious practical difficids their autonomy lies in the
appropriate drafting of the choice of court clause.

43 In contrast to the common law which requiresfarmnalities, there are formal
requirements for the choice of court agreement utitdeConvention, but they are very
basic. The agreement may be in writing, or be byraeans of communication which

27 Article 3(a).
28 Article 2.
29 Article 7. This has the effect of excludingernm orders from the recognition and enforcemeheste.

Similarly, under the common law, a foreign judgmeeeds to be final and conclusive on the merithef
case to be recognised.

30 Article 21.

11
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renders the information accessible so as to beleisab subsequent referentelt
clearly includes electronic records.

44

An exclusive choice of court clause found withitontract will be treated as

independent of the contrattThis is consistent with trends in the common law.

45

The basic jurisdictional scheme of the Convenisosimilar to the common law

approach:

(@) The chosen court in a Contracting State must Hearcase unless the
clause is null and voitf

(b) A non-chosen court in a Contracting State shoultl he@ar the case,
unless*

I. The clause is null and voit;
i.  The parties lacked capacity;

iii. It would lead to manifest injustice or would congae forum
public policy to do sd’

31
32
33

34
35

36

37

12

Article 3(c).
Article 3(d).

Article 5. The chosen court is expected to ajiglpwn law to the question. This is generally erstood

to mean its private international law: ExplanatBgport, note 2 above, paras 3 and 125; Brand & Herrup
note 3 above, at pp 80-81; Paul Beaumont & Burcus€ljKThe Validity of Choice of Court Agreements
under the Brussels | Regulation and the Hague Chdicoart Agreements Convention” in Katharina
Boele-Woelki, Talia Einhorn, Daniel Girsberger & Sgom Symeonides (eds)Convergence and
Divergence in Private International Law: Liber Amicorum Kurt Sehr” (Eleven, 2010) 563 at 575. There
may be a separate issue as toakigtence of the agreement as a matter of fact; the Converdaes not
appear to regulate this question, and it may welbbverned by the law of the forum: Brand & Herrup,
note 3 above, at p 79.

Article 6.

Article 6(a). There is some uncertainty surdiog the meaning of “null and void” which is inteedtito

bear an autonomous meaning. The content of thissphis assumed by commentators to be defined by the
private international law of the chosen court: Exgaitory Report, note 2 above, at paras 4 and 148gBra
& Herrup, note 3 above, at p 90. A separate argameary be mounted that the agreement doesxsitas

a matter of fact; this may be governed by the |l&the forum since the Convention does not addréss th
issue: Brand & Herrup, note 3 above, at p 79.

Article 6(b). This is stipulated to be testadtime “court seised” (thkex fori, presumably its choice of law
rule). To the extent that lack of capacity may emithe clause null and void, the law of the chosaurt
would also apply. Further, recognition or enforcammay be refused if capacity is lacking under the
(choice of law) rule of the state in which the rgeition or enforcement is sought (Article 9(b)).

Article 6(c). No choice of law is specified. &kmese issues are founded on public policy, théicape law
will presumably be théex fori, subject to the consideration that it is dealinghan international case.
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Iv. There are exceptional circumstances such thanitiseasonable
for the choice of court agreement to be perforiiet;

V. The chosen court has decided not to hear the*ase.
B. Judgments

46 The Convention provides for the recognition antbrcement of the judgment
from the chosen court in other Contracting Stadesidgment from a chosen court in a
Contracting State will be recognised or enforcedtimer Contracting Staté$ subject
to defences which are broadly similar to thosénex@ommon lav*

a7 However, the possibility that the defences urtler Convention may receive
different interpretation from the common law canbetruled out. A notable point is
that the recognition or enforcement may be refusedhe extent that the foreign
judgment for damages awards non-compensatory daffagee common law position
in Singapore law is unclear, but English and Caadauthorities have allowed
enforcement of foreign punitive damages while Aals&in authorities have taken a
more cautious approach that requires some equoaleith what an Australian court
would have been prepared to award.

48 Further, a Contracting State may by declarateatend the scope of the
recognition and enforcement provisions to a judgmeh the court of another

Contracting States designated imamn-exclusive choice of court clause, provided that
other Contracting State has also made a simildaggion?® This allows for a group of

like-minded Contracting States to allow for recigabenforcement of judgments where
the choice of court clauses technically falls algsihe jurisdictional provisions of the
Convention because they are not exclusive choiceirt clauses. The private
international law of Singapore already allows floe recognition and enforcement of
foreign judgments where the parties have choseriotieggn court in a non-exclusive

choice of court clause. However, this extension @ipand the scope of enforcement
to non-monetary judgments. To the extent that o@untracting States also make this

38 Article 6(d). No choice of law rule is speaifiePresumably hope has been pinned on harmonised
approaches being adopted by Contracting States.

39 Article 6(e).

40 Article 8.

41 Article 9.

42 Article 11.

43 Article 22. The EU, US and Mexico have not mtde declaration.

13
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declaration, a declaration to this effect can widbha scope of enforceability of
Singapore judgment$.

VII. Key Differences between the Convention Scheme and the
Common Law

A. Whether a Choice of Court Agreement is Exclusive

49 One key point of departure from the common lawthat the Convention
presumes a choice of court agreement to be exclusive unkegwessly provided
otherwise by the parties. In contrast, while thenown law does not require the word
“exclusive” to be present to construe a choiceafrcagreement as exclusive, there is
no presumption either way; it is a question of ¢tauttion of contract according to the
proper law of the agreement. A further significatistinction is that unilaterally
exclusive choice of court agreements in the comfaanare not regarded as exclusive
under the Convention because the exclusivity is motual®® A third point of
distinction is that while the common law court wikcognise a clause stipulating
litigation in either X or Y and not anywhere elsg laaving the same force of an
exclusive foreign choice of court agreement becthus@arties had promised not to sue
in the forum, this clause will not be an exclusol®ice of court agreement under the
Convention because it designates more than onet @surthe venue for dispute
resolution.

B. Validity and Scope of Choice of Court Clause

50 The common law refers to the proper law of theice of court agreement for
these issues. The Convention refers the issuelidityao the law of the chosen court,
including its choice of law rules. It is silent dme law governing the interpretation of
the scope of the clause, but it is likely that s#ane law that governs validity would
also govern interpretation. If the chosen coud smmon law country, then the result
is likely to be the same, as its relevant choicéawf rules are likely to be the same as
Singapore’s. Civil law countries, however, tenddok at choice of court clauses not as
contractual agreements but as a matter of intemmaiticivil procedure, and tend to
apply their own law to such questions. Howevers ih matter of some speculation to

44 Recognition and enforcement in Article 22 are expressly subject to the defences in Article & the
reference in Article 22(2) to recognition and eofanent “under this Convention” presumably requihes t
application of Articles 8 and 9. Article 22 doest apply to a judgment from the court of a Contragtin
State if there is a judgment from or pending prdoggs in respect of the same cause of action ithano
court where the proceedings were started in acoosdwith the non-exclusive choice of court agreégmen
before the proceedings leading to the judgment stoiegbe recognised or enforced. It appears taloky f
easy to frustrate the operation of Article 22. Hoere such a judgment could still have effect uniher
common law.

45 Described as “asymmetric agreements” in thddegtory Report, note 2 above, para 105.

14
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what extent the modern civil law attitude may barging in the light of a recent
decision from the highest court in Spain awardingt@actual damages for the breach
of a choice of court clause. The Convention pasiteodefensible in the context of its
objective: if the rules of the Convention are desigjto get the chosen court to hear the
case, then it makes sense for the chosen couavi® the decisive word on the validity
and scope of the clause.

C. Exclusive Choice of Singapore Court

51 Under the common law, the court neverthelessingta discretion to stay
proceedings nevertheless, though in practice niansly exercised in England, and has
never been exercised in Singapore in any repodsd. dJnder the Convention, there is
no such discretion. In highly complex litigation asming different jurisdictions
involving parties some of whom are party to theich®f court agreement and some
not, this could lead to fragmentation of proceedirgpr example, the House of Lords
had refused to give effect to an exclusive choit&mglish court clause so that all
issues between all parties could be tried in alsitfgreign) forum®® Similarly, if the
Singapore is faced with an exclusive choice of foroourt clause and litigation is
taking place in a foreign country (whether ConiragiState or not) which has a strong
national interest or public policy in taking juristion in the casé’ it would not have
any flexibility under the Convention which it woufhve under the common law.

D. Exclusive Choice of Foreign Court

52 In this context, the differences generally appede of degree rather than kind.
The common law will also not give effect to the i@oof court agreement in paras 0(b)
i (invalidity), ii (incapacity), and iii (public pecy) as a matter of law, and is likely to
exercise its discretion not to give effect to tHause in paras 0(b) (iii) (manifest
injustice), (iv) (exceptional circumstances) anjl (chosen court declined jurisdiction).
The common law “exceptional circumstances amountmgstrong cause” test is
linguistically similar to the Convention’s “for egptional reasons beyond the control of
the parties, the agreement cannot reasonably b®rmped’*® but it should be
cautioned that the phrase in the Convention isnd#d to have arautonomous
meaning’® Although there is no supra-national court to datee its meaning
conclusively, the interpretation of such convendioaquire the domestic courts to have

46 Donchue v Armco Inc [2002] 1 Lloyd’s Rep 425 (HL).

a7 InOT Africa Ltd v Magic Sportswear Corp [2005] EWCA 710, [2005] 2 Lloyd's Rep 170, the cebhtgas
between the contractual choice of the English foamd the mandatory statutory jurisdiction of Canada
On its facts, this was a carriage of goods casetwhiould not have been subject to the Convention

anyway.

48 Compare with the statement on choice of coansgs that “contracts freely entered into must diesla
and given full effect unless their enforcement wiolié unreasonable and unjusifie Asian Plutus [1990]
1 SLR(R) 504 at para [9].

49 ie, the meaning is not defined by any doméaticbut as a matter of interpretation of the Cortioen
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regard to interpretations by courts in other carting states, and it may lead to a
standard that is less flexible than the common déamdard. The Explanatory Report,
which suggest§ a very high standard akin to frustration of aneagnent (a test which
the Singapore court used in the early 1990kt subsequently modified to be less
stringent?), is intended to influence the interpretation loyrts of contracting states. It
is also not clear, however, how the common law aaof agreement fits — if at all —
into the Convention scheme, given the high threlhaduggested for “manifest
injustice” as well as “exceptional reasons”. Insoés the waiver would render the
clause unenforceabfeunder the law applied by the chosen court, theagin may fall
under one of invalidity. Alternatively, it may been as a matter of procedure governed
by the law of the forum?

E. I nternational Jurisdiction in Foreign Judgments

53 Under the common law, international jurisdictisndetermined by the law of

the court where the recognition or enforcement haf foreign judgment is sought.

Hence, a Singapore court will apply its own chaadaw rules to determine whether
the parties have agreed to submit to the juriszhcof the foreign court. The foreign

court’s finding on this issue cannot be determireatiecause the prior question of its
recognition must first be answered with referemcthe law of the forum.

54 On the other hand, under the Convention, theitsabf an agreement to submit
to the jurisdiction of the chosen court must bdedy the law of the state of the
chosen court, and a finding of validity by suchoart is conclusive on the issteThis
safeguard of international jurisdiction under tlmanenon law is thus replaced by the
mutuality of treatment of a similar judgment fromnet Singapore court in another
Contracting State.

50 Explanatory Report, note 2 above, at para [154].

51 The Vishva Apurva [1992] 2 SLR 175 (CA)The Humulesti [1991] SGHC 161.

52 The Eastern Trust [1994] 2 SLR 526Golden Shore Transportation Pte Ltd v UCO Bank [2004] 1 SLR 6
(CA); The Hyundai Fortune [2004] 4 SLR 548 (CA).

53 The phrase “null and void” in Article 5(1) has autonomous meaning under the Convention, so its
meaning and scope are unclear.

54 But Goh Suan Hee v Teo Cher Teck [2010] 1 SLR 367 signals a more restrictive apphnoavards the
private international law meaning of “procedure’Simgapore common law.

55 Article 9(a). It may be argued that the cha€eourt agreement did nekist in the first place. However,
the chosen court’s finding of jurisdictional faetdl be binding unless the judgment was given bfadk:
Article 8(2).
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F. Non-monetary Foreign Judgments

55 Unlike in the case of the common I&wynder the Convention, a non-monetary
foreign judgment from a chosen court may be diyeetiforced in Singapore. This,
however, may not be as substantial a distinctioi fast looks. For example, a foreign
judgment from a chosen court ordering specificqrenfince could be directly enforced
under the Convention. But under the common lawpttld be used to create an issue
estoppel on the validity and enforceability of thederlying contractual obligation, and
the judgment creditor could then sue for speciédgrmance in the Singapore court on
that basis.

VIII. Some Issues of Scope and Application

A. Uniform I nterpretation

56 The Convention directs that state courts apglyive Convention should pay
regard to the international character of the Conhwanand the need to promote
uniformity in its applicatior?! There is ultimately no real control over how diéfet
countries may approach the Convention as there supranational appellate body.

B. Disputes as to Chosen Court

57 The Convention assumes that there is no digsute the identity of the chosen
court. There may be cases where the court is moessly identified by mentioned by
reference to other facts (eg, location of a businegich could be the subject of a
dispute between the contracting parties. There Ineagases where there is a dispute as
to which of several choice of court clauses thdigamhave actually incorporated into
their agreement. If each of the courts of two Caxting States takes the respective
view that the parties have chosen its own coud,Gbnvention does not provide any
solution for this contest of jurisdiction. It issal silent on whether the court of a
Contracting State can issue an anti-suit injunctioprotect the parties’ choice of what
it perceives as its own court.

56 Singapore, like most common law countries, willy enforce money judgment3oh Soon Kiat v Desert
Palace Inc (trading as Caesars Palace) [2010] 1 SLR 1129. A small number of common lawgdictions
have moved towards the enforcement of non-mong@tdigments from foreign countrieBro Swing Inc v
Elta Golf Inc (2006) SCC 52 (Supreme Court, Canadag Brunei Investment Agency and Bandone Sdn
Bhd v Fidelis Nominees Ltd [2008] JRC 152 (Royal Court, Jersey).

57 Article 23.
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C. Mutability of Chosen Court

58 The Convention appears to be premised on theechoourt being constant.
There may be cases where one party is given thatewal power to change the chosen
venue for dispute resolution (a “floating” choickamurt clause which is valid under
the common law). It is not clear whether this type of choice @fud clause falls
within the scope of the Convention.

D. Relationship with the RECJA and REFJA

59 If Singapore becomes a Contracting State, acwlatry to which one of these
statutes applies is also a Contracting State, pinesumably the Convention will have
to take precedence as it involves an obligatioBinfapore to apply it. In contrast, the
gazetting in RECJA and REFJA are based on minateecisions. The Convention
will not supersede the RECJA and REFJA entirelytheese will be non-Convention
situations (eg, non-exclusive jurisdiction clausasd where the judgment debtor was
resident in the foreign jurisdiction) and judgmemwts non-Convention matters (eg,
lump sum maintenance orders) which may continualtavithin the existing statutory
regimes. Consequential amendments will, howevenelaired to bring the RECJA
and REFJA into line with the Convention.

E. | nterface between Convention and National Law

60 The Convention does not apply to all issuesirgrisrom choice of court
agreements falling within its ambit. It is unclegnether the attributes of a choice of
court clause falling within the ambit of the Contten will persist for the purpose of
the application of the common law for issues falliautside the Convention. For
example, a choice of court clause which would lerpreted as non-exclusive under
the common law (in accordance with the proper ldwhe contract) is deemed to be
exclusive under the Convention. This clause alspguts to bring interim measures
within its scope. For the purpose of determining &éippropriateness of jurisdiction for
interim measures under common law, is the clausbetdaken to be exclusive (as
determined for the purpose of the Convention) ar-exclusive (as determined under
the common law)? The same issue arises if one gactgiming damages for breach of
a choice of court clause, or an anti-suit injunttio prevent a breach of contract
(matters not covered under the Convention), that iheach of a choice of court
agreement provides a defence to the recogniti@nfarcement of a foreign judgment.
There are strong arguments against a “schizopHlirehigice of court clause. On the
other hand, if the meaning of clause under the €ption is taken to be determinative,
then the Convention has wider implications beyorattens which are actually within
its ambit.

58 The Star Texas [1993] 2 Lloyd's Rep 445
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F. Possible Residual Application of National Law

61 If a non-chosen court of a Contracting Statgssthe proceedings under the
Convention then that would be the end of the maHewever, if the court applies the

Convention but decides to hear the case, can ttemdent argue that the proceedings
should be stayed under the common law? Simildrlg,judgment from a chosen court

of a Contracting States is refused recognition beea defence under the Convention
applies, can the judgment creditor try its luclgts the judgment recognised under the
common law? The Convention is silent on these &sue

IX. Policy Considerations

62 The Convention scheme is essentially similathtocommon law structure for
giving effect to party autonomy, so that the schemenighly comprehensible to
common lawyers. However, there are costs involvetthé adoption of the Convention
which need to be weighed against the potentialsgdihe direct costs are:

(@) the costs of educating lawyers about the distinctietween Convention
and the common law (especially the Convention mmeanbf
“exclusive”);

(b)  complexity costs of maintaining dual regimes foe tBnforcement of
choice of court clauses and the recognition ancdreament of the
resulting judicial orders;

(c) uncertainty costs as a number of provisions ofGbavention need to
receive interpretative clarification; and

(d) the loss of some judicial flexibility to overriden @&xclusive choice of
court agreement in appropriate circumstarices.

63 Businesses clearly stand to gain from greatdaiogy in the enforcement of
exclusive choice of court agreements and a widepescfor the recognition and
enforceability of the resulting judgments. Multiigial businesses also stand to gain
from lower transaction costs due to harmonisatiolegal regimes. Some further gains
may also be realised at the enforcement stage aimgalifying Convention judgment

59 There are concerns that the Convention doegimetsufficient space for public interest considierss:
Mary Keyes, “Jurisdiction under the Hague Choic€ofirts Convention; Its Likely Impact on Australian
Practice” (2009) 5 Journal of Private Internatiobav 181.
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becomes enforceable automatically without the rieestart an enforcement action (as
in the case of the common laf).

64 However, there may be some business costs to®.Clonvention has been
criticised for its over-emphasis on party autonaahyhe expense of protecting weaker
parties®> The Convention does not apply to consumer and @mnpnt contracts
(where the more flexible common law standards ootito apply), and it is arguable
that commercial parties can take care of themsedwesit is generally fine to subject
them to a more strict regime of enforcement of chaif court agreements.There
may, however, still be some concern about small medium enterprises and their
relatively weak bargaining power when dealing wathltinational corporations, state
enterprises, or governments; though this may bdiamtd to some extent by the
applicable substantive principles of contract lapplecable to the choice of court
clause. For example, a choice of court clause canldunt to an exclusion or limitation
of liability clause under some laws. The large caroial area of carriage of goods,
where there is systemic risk of parties being cadmhsurprise by choice of court
clauses because of statutorily imposed contradtts (@ lading) and sub-bailment
relationships, is excluded from the scope of the&veation. Moreover, general
imbalance of bargaining power has been found tadeeptable as a systemic risk in
the common law and international arbitration cont@ke Unfair Contract Terms Act
of Singapore exempts arbitration but not choiceafrt clauses from its scofe.

65 From the national perspective, the greatestnpiategain lies in the wider

enforceability of Singapore judgments and the itatibn of enforcement of such
judgments in other Contracting States which othsewiould not recognise or enforce
such a Singapore judgment under their own privatermational law. It is noted that
experience in international arbitration has showat tsome jurisdictions have been
more co-operative than others. A similar experieisd® be expected in the operation
of this Conventioff? However, there may be net gain and litle margicast to

Singapore arising from mutuality of recognition agrforcement of judgments, since
Singapore’s private international law already retsgs foreign judgments where the
parties have agreed to submit to the jurisdictibrthe foreign court, and defences
under the Convention are broadly similar to exgt8ingapore law. At this stage, any
substantial benefit to Singapore is not to be oletifrom its becoming party to the

60 One cannot make too much of this as enforagahiby be challenged in further litigation.

61 Christian Schulze, “The 2005 Hague ConventionChwice of Court Agreements” (2007) 19 South
African Mercantile Law Journal 140.

62 Burkhard Hess, “The Draft Hague Convention oni@hof Court Agreements” in Arnaud Nuyt and
Nadine Watté (eds)nternational Civil Litigation in Europe and Relations with Third Sates (Brussels:
Bruylant 2005) 263 at 278.

63 Note 10 above, section 13(2).

64 Richard Garnett, “The Hague Choice of Court ConeanMagnum Opus or Much Ado about Nothing?”
(2009) 5 Journal of Private International Law 16dings out the danger of a non-chosen court of a
Contracting State taking an expansive view of ite amandatory rules to override the exclusive choice
court clause.
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Convention as such but from other countries whiaula not otherwise recognise
Singapore judgments becoming parties. This corelider may not be limited to the
major trading partners of Singapore as such, dio@gn contracting parties may be
more inclined to choose Singapore as a neutrajatibn forum if the resulting
judgment can be enforced more widely against theetasof the judgment debtor
wherever they may be foufid.If the objective is to attract more cross-border
commercial litigation arising from regional tran8ans, substantial benefits will really
accrue from more Asian countries adopting the Cotige°®

66 Adopting the Convention could be seen as a mstaifion of Singapore’s
commitment to be a global player in facilitatinggmational commerce. It can provide
the Singapore courts with further opportunitiesémtribute to the development of an
international jurisprudence on the interpretatibthe Convention, similar to what it is
doing in the sphere of international commercialiteabon. Unlike the case of the
United Nations Convention on the International SafléGoods (Vienna Convention)
where contracting parties frequently opt out of @@vention (with the result that no
case has ever come before the Singapore courthldigae Convention on Choice of
Court Agreements has no opt-out provision, and ceroral parties (who prefer
litigation as their mode of dispute resolution) @kely to continue to use exclusive
choice of court clauses in their contracts.

67 On the other hand, it is arguable that becalseConvention makes it more
difficult to displace the exclusive choice of cowtause, Singapore may be losing
judicial business to other courts. This needs tobbinced against the value of
certainty of the choice of court clause to theipartas well as the value of a judicial
reputation for enforcing parties’ agreements. These also a countervailing

consideration that other Contracting States als@ ha give equal force to exclusive

65 The key consideration in enforcement of judgisés the location of the assets of the judgmetate
which in this globalised age may not coincide withplace of business. However, the place of bssiie
likely to remain significant because of potentiahitability of execution measures like attachment o
garnishment of debts.

66 Gains from existing signatory states will barfd in the additional scope of enforceability ohgipore
judgments in some parts of Europe. Recognition aficreement of foreign country (money) judgments is
a state matter in the United States. Most statdsenfiorce foreign country judgments where the ifgme
court has exercised competent jurisdiction andesilip conditions familiar to those in the commaw,|
but some additionally require reciprocity: SymeorS¢meonidesAmerican Private international Law
(Kluwer, 2008), paras 725-767. Since Singapore &iiflorce a foreign judgment where there is a valid
choice of court foreign court clause, reciprocibed not appear to be an obstacle. Mexico enfooreggh
judgments where the parties have chosen the rdleeamt, provided the choice is not exclusively one
sided and does not amount to denial of justiceeR#@dCode of Civil Procedure, Articles 566-567; &srg
A Vargas, “Conflict of Laws in Mexico as Governedthg Rules of the Federal Code of Civil Procedure”,
available at:http://ssrn.com/abstract=97724accessed on 23 March 2013). Enforcement of foreig
judgments in EU states outside the scope of Europeszaties is a complex subject: see Samuel P.
Baumgartner and Gerhard WaltBecognition and Enforcement of Foreign Judgments Outside the Scope
of the Brussels and Lugano Conventions, 3 Civil Procedure in Europe: Recognition & Enforcement
(Gerhard Walter & Samuel P. Baumgartner (eds))u\iidr, 2000) and Mikael Berglunross Border
Enforcement of Claims in the EU: History, Present Time and Future (Kluwer, 2009), at para 4.2.1. Some
will not recognise foreign judgments absent trexdiljgations, while others have rules for the endonent
of foreign judgments. Some, like Spain and Germagxyire reciprocity.
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choice of Singapore court clauses. So long as forgaremains attractive as a venue
for choice of court clauses in transnational conmaeicontracts, it stands to gain from
the mutual enforcement of choice of court clausés. gain is potentially reinforced by
the presumption of exclusivity of such clauses.

68 There could also be potential loss of businesshe arbitration sphere if
contracting parties see that it is more advantagéouoring their dispute to a court of
law. However, this must be seen in the contextre$g@nting parties with viable options
so that they can make an informed choice, and akengial overall addition of business
to the legal arena in Singapore. There is a furdingument from the perspective of the
development of Singapore law to attract more complgernational commercial
disputes into its courts.

69 There is also some concern that foreign lawyidisnot be motivated to advise
their clients to choose Singapore courts unlessetiawyers also have a right of
audience in the courts. If permitted, this couldutein substantial Singapore judicial
resources being utilised by foreign lawyers foreesially foreign litigation, although
arguably there are also potential gains for thalltegal profession as members gain
greater experience in and exposure to complex trosger commercial litigation as a
result.

X. Conclusion

70 There are clearly potential gains from adoptimg Convention, but there are
also costs involved. The prevailing view in the L&eform Committee was that
adopting the Convention does not bring significardctical benefits to Singapore at
least for the moment, and it recommended a waitsaedattitude instead.
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